Public

amnesty international

International Criminal

Court:

Concerns at the sixth session
of the Assembly of States
Parties (30 November to 14

December 2007)

19 October 2007
Al Index: IOR 40/015/2007

INTERNATIONAL SECRETARIAT, 1 EASTON STREET, LONDON WC1X 0DW, UNITED KINGDOM




TABLE OF CONTENTS

INTFOAUCTION ..o e et e e e e e e e e e e eeeaseeee s 1
l. Non-cooperation DY SUTAN..............uuuiiiiiiiiie e 2
I. Establishing an effective system of complementarity............ccccccoeeeeeeenenn. 4

[l. Implementing the Assembly’s Plan of Action for uniersal ratification

and full implementation of the Rome Statute...........cccooeevieiiiiiiiiiiiiiiies 5
V. (©feTo] 1= =1 1 o] o TR UUUPPPPPPPRRPPRRRRRY A0
V. 2008 BUAGEL......ceiiieiiiiiiiiiiie ettt eee et e e e e e e e e e e e eeeeeeenennee 8...
V1. Translation and INterpretation ... 9
VII.  Crime Of @gQreSSION .. .ottt err e e e e e e e e e 12
VIIl.  Preparations for the Review Conference..........ccccceeeeeiiiiiiiiiiiiiiiniinnnne 15
IX. Trust FUNd fOr VICHIMS ..oeviiiiiiiiiiiee ettt 18
X. Declarations to the Rome Statute..............eueiiiiiiiiiieeiiiieeeeeeeevieeeeeeeieeee 18

Annex 1: Summary of Amnesty International’s recommendationgo the
International Criminal Court to develop an effective strategy for positive
(o0] 001 0] (=T l=T o1 r= 1 PR 20

Al Index: IOR 40/015/2007 Amnesty International October 2007






International Criminal Court:
Concerns at the sixth session of the Assembly of
States Parties

Introduction

The sixth session of the Assembly of States Paffiesembly) will take place at the United
Nations Headquarters in New York from 30 Novemlerl4 December 2007. Nine years
after the adoption of the Rome Statute of the h@Bonal Criminal Court (Rome Statute),
over half of all states have ratified it and thelsisession of the Assembly takes place in the
context of a functioning International Criminal Gb(Court), which is about to start its first
trial.

At this stage in the Court’s history, the suppafrthe Assembly is vital. Amnesty
International, therefore, welcomes the Assemblgsiglon to allocate 11 days to the sixth
session to ensure that it has adequate time torpeits oversight functions. It is important
that the time is used effectively to give propéemtion to the many issues on the Assembly’s
provisional agenda and other important issues.

Amnesty International welcomes the Assembly’s dens at its fifth session to
request the Bureau of the Assembly to continuenttettake work on a number of key issues
which it will report on to the Assembly at this sies. Bureau members in consultation with
other states parties, observers and non-governimengianizations in The Hague and New
York have examined a number of issues, includirg ithplementation of the Assembly’s
Plan of Action for Universality and Full Implemetitan of the Rome Statute, the role of the
Assembly in ensuring cooperation with the Court &nel budget. Amnesty International,
however, continues to have concerns about the tHckransparency of some of the
mechanisms established to discuss these issugattioular, many meetings were not open to
non-governmental organizations. Our organizatigpelsahat sufficient time will be allocated
during the Assembly to review the work of the Burealowing for open discussion,
including all states parties, observers and noregowuental organizations.

In this paper, Amnesty International presents @scerns and recommendations on a
number of issues on the agenda of the Assemblyo#imel issues, which the organization
believes should be considered by the Assemblyytas. In particular, Amnesty International:

* expresses it serious concern at the refusal ajakiernment of Sudan to cooperate with
the Court’s investigation in Darfur and to execaiteest warrants for Ahmad Harun and
Ali Kushayb, who have been charged with committangnes against humanity and
war crimes in the region. The organization makesmanendations for the Assembly
to respond to this deliberate obstruction of ther€s work.

* urges the Assembly to start a process to work WieghCourt to develop an effective
system of positive complementarity, which is areaial element of the Rome Statute,
to ensure that the Court has a broad impact ifigheagainst impunity.
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* welcomes the efforts of the Bureau's Working Groop Universality and Full
Implementation of the Rome Statute and the Secaétaf the Assembly which have
both sought to promote the implementation of thanPbf Action adopted by the
Assembly at its fifth session. Amnesty Internatiogracourages all states parties to take
concrete steps to contribute to the implementadfcdhe Plan of Action.

* welcomes the work of the Court and the Committe®odget and Finance to improve
the budget document and process. The organizaiitimef welcomes the Committee’s
report on its ninth session to the Assembly onpifeposed budget for 2008. Amnesty
International is, however, concerned by one recongagon not to approve additional
resources for legal aid in 2008.

» welcomes the Bureau’s report on cooperation. Tlgarozation urges the Assembly to
approve the report which contains important recongagons for states parties and the
Court, and to establish effective mechanisms tarenthat the recommendations are
implemented.

* welcomes continuing discussions this year to advdhe organization of the Review
Conference and makes recommendations on key degitliiat should be made by the
Assembly at its sixth session.

» sets out a number of important principles which trhes applied in considering the
definition of the crime of aggression and procedutgat would enable the Court to
exercise jurisdiction over the crime.

» calls on states parties to make voluntary contidimst to the Trust Fund for Victims,
following the establishment of its Secretariat 0D2.

» calls on the Assembly to examine declarations maylea number of states upon
ratification which amount to reservations and tdl am states which made such
declarations to promptly denounce them.

Amnesty International will have a delegation prégbrnoughout the sixth session of
the Assembly. Members of the delegation are aMailat discuss any of these issues with
government delegations. Some of the issues comesidsrthe Assembly and not discussed in
this paper may be the subject of separate papsuedsby Amnesty International. Amnesty
International is also actively involved in a numieérTeams organized by the Coalition for
the International Criminal Court on some issuese Twoalition’s Teams may issue papers
reflecting the organization’s position on specifisues before or during the Assembly.

l. Non-cooperation by Sudan

Amnesty International is seriously concerned thathie last year, the government of Sudan
has withdrawn cooperation with the Court’s invedtigns of crimes in Darfur. Furthermore,
in response to the Court's decision on 27 April 200 issue two arrest warrants for
government minister Ahmad Harun and Janjawid leddieKushayb, who are charged with
crimes against humanity and war crimes committeDanfur, the Sudanese government has
repeatedly stated publicly that it will not arréfls¢ men and surrender them to the Court. The
government is, therefore, in violation of Secufyuncil Resolution 1593 (2005) which:
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Decidesthat the Government of Sudan and all other patbethe
conflict in Darfur, shall cooperate fully with angrovide any necessary
assistance to the Court and the Prosecutor purgaathis resolution and,
while recognizing that States not party to the RoBtatute have no
obligation under the Statute, urges all Statescanderned regional and other
international organizations to cooperate fully;

As recognized in the report of the Bureau’s WaogkiBroup on Cooperation, the
Assembly has a vital role to play in ensuring threst and surrender of persons charged by
the Court:

Political support for arrest and surrender is ingoat in relation to all
cases. States Parties can support arrest and deiriarboth bilateral contacts
and activities and through regional and internatiamrganizations. In order
to generate the necessary political support andspre, all States Parties
should, where relevant, stress the importance f ifsue. The Court’s
judicial mandate is non-negotiable.

In this first case of a refusal to cooperate, Amynéasernational is calling on the Assembly to
demonstrate its full support for the Court by rasting strongly and collectively to condemn
the inaction by the Sudanese government and tofaait to arrest and surrender Ahmad
Harun and Ali Kushayb to the Court immediately, vasll as to take other measures to
cooperate with investigations. As the situatio®arfur was referred by the Security Council,
it is important that the Assembly communicates dtncerns to the Security Council
requesting its action. Furthermore, states pattias are members of the Security Council
should propose and support strong political actibensure Sudan’s cooperatforAmnesty
International is calling on the Security Council to

 condemn Sudan’s refusal to cooperate with the Golnvestigation as a direct
violation of Resolution 1593.

 reiterate its decision in Resolution 1593 (quotbdva) for Sudan to cooperate fully
with the Court and urging all States and concemeggional and other international
organizations to cooperate fully;

! Report on Cooperation, adopted by the BureausoPsembly on 3 October 2007, para.43.

2 Although Article 87 (7) of the Rome Statute regsithe Court to refer instances of non-
compliance with a request for cooperation to theuiy Council, the provision expressly mentions
only non-cooperation by a “State Party.” The onais2f provisions governing non-compliance of
non-states parties from Article 87 (7) means thatAssembly is free to refer Sudan’s refusal to
comply with Court requests for arrest and surremoléne Security Council without waiting for the
Court to refer this matter to the Assembly.
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» directly call on Sudan to arrest and surrenderh® €ourt Ahmad Harun and Ali
Kushayb immediately and to arrest and surrender @thgr persons who may be
charged by the Court without delay;

» call on all other states to arrest and surrendethéo Court Ahmad Harun and Al
Kushayb and any other persons who may be namedeéstavarrants issued by the
Court, if they travel outside of Sudan;

* in accordance with Security Council Resolution 158t Security Council should
consider designating Ahmad Harun and Ali KushaybiraBviduals whose funds,
financial assets and economic resources must berfroy stated;

» take other effective measures to ensure that argopesubject to an arrest warrant
issued by the Court is promptly located, arrestetisurrendered to it.

Recognizing that the Security Council's next seahed meeting with the Court’s
Prosecutor on Darfur will likely take place durilog shortly after the Assembly’s sixth
session, Amnesty International urges the Assentblglliocate time in the first days of its
session to develop and adopt a strong resolutioBuatan’s refusal to cooperate. Amnesty
International notes that the Assembly’s actionthia first instance of a refusal to cooperate,
will establish an important precedent on how itpoesls to what is one of the greatest
challenges to the success of the Court.

Il. Establishing an effective system of complementarity
As part of the grand bargain at Rome, all statémgdor the adoption of the Rome Statute,
and those ratifying it, agreed that they had a datynvestigate and prosecute genocide,
crimes against humanity and war crimes. Concurpanigdiction of the Court over these
crimes was designed to be complementary to thaatidnal courts.

Since the Court’'s establishment, Amnesty Inteomati has urged the Court to take
effective measures to promote positive compleméntaiecognizing that the extent to which
the Court goes beyond prosecuting a small proporiocrimes in a situation, to become a
catalyst for national justice, will be a key indimaof its success (a summary of Amnesty
International’s recommendations is included in anrdg. The organization is seriously

% Security Council 1591 (2005), Reports of the UNStary-General on Sudan, states in
paragraph 3 (e):

that all States shall freeze all funds, financiededs and economic resources that are
on their territories on the date of adoption ofthesolution or at any time thereafter,
that are owned or controlled, directly or indirgcthy the persons designated by the
Committee pursuant to subparagraph (c) above,abratte held by entities owned or
controlled, directly or indirectly, by such persasby persons acting on their behalf
or at their direction, and decides further that Stthtes shall ensure that no funds,
financial assets or economic resources are madialaleaby their nationals or by any
persons within their territories to or for the bfinef such persons or entities;
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concerned that, despite promising commitmentsenotiiginal and innovative policy paper of

the Office of the Prosecutor, inadequate measwuaes heen taken so far to promote positive
complementarity and the Court has had little imfpagiromoting national justice in situations

under investigation or in other states parties.tHammore, the Assembly has not yet
considered measures that it can take to promotepleonentarity by states parties or other
states.

Amnesty International is calling on the Assembty dact on this vital issue by
organizing a public meeting during its sixth sesdir the Court, states parties, observers and
non-governmental organizations to discuss the ehgd#ls facing the Court on this issue.
Furthermore, building on these initial discussiaghg, Assembly should request the Bureau to
establish a working group on complementarity tonera efforts that the Assembly itself
could be taking to support the Court’s work to podencomplementarity.

Il. Implementing the Assembly’s Plan of Action for uniersality and full
implementation of the Rome Statute

Amnesty International strongly welcomed the decidiy the Assembly at its fifth session to
adopt a Plan of Action for Universality and Full gramentation of the Rome Statute.
Following this important decision, Amnesty Inteinatl has endeavored to contribute to the
Bureau’s Working Group on Universality and Full lexmentation efforts to ensure that the
new Plan of Action is fully implemented. In partiayy Amnesty International submitted to
the Working Group its papetnternational Criminal Court: Implementing the Assay’s
Plan of Action for Universal Ratification and Fuliinplementation of the Rome Stafute
setting out specific recommendations. Amnesty rirggonal presented these
recommendations to a meeting of the Working Grau@ duly 2007 organized specifically to
consult with non-governmental organizations.

Amnesty International commends the Working Group its work this year and
welcomes the report it has submitted to the Assgnsekting out recommendations for
implementing the Plan of Actioh. The organization also welcomes the activitiesthaf
Secretariat of the Assembly to fulfill its role seit in the Plan of Action by sending a written
request to states parties on 25 July 2007 for inéion listed in the Plan of Actidhlt urges

4 Al Index: IOR 40/009/2007, available at:
http://web.amnesty.org/library/index/engior40009200

® Report adopted by the Bureau of the Assembly Get®ber 2007.

® The letter ICC-ASP/6/S/2Q available athttp://www.icc-
cpi.int/library/asp/Plan_of Action_and_Annex.Enfligeneric.pdfrequested the following
information set out in the Plan of Action:

(i) information on obstacles to ratification orlfihplementation facing States;
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the Secretariat to publish the responses on thet€auvebsite as soon as it receives each
response so that states parties and others cafitlansoon as possible from the experience
of other states.

Amnesty International recognizes that the PlaAaifon can only achieve its goals if
states parties actively engage in implementingaittévities they have committed to in the
Plan of Action. As a first step, consistent witle ttecommendations in the Working Group’s
report, Amnesty International is calling on alltetaparties, in advance of the Assembly to:

« Establish a national contact point responsiblérfgmlementing the Plan of Action;

* Respond to the request of the Secretariat of thserbly for information set out in
the Plan of Action.

» Develop national strategies for how their state camtribute to universal
ratification and full implementation of the Romeafste and the Agreement on
Privileges and Immunities (APIC) in the next years.

Activities by many states in 2007 to promote ratifion and implementation of the Rome

Statute demonstrate that the Plan of Action isadlyebeing implemented and may have
inspired new initiatives. For example, the neweaatesparty, Japan, has reportedly started
promoting ratification with other states in the @giegion. The government of Australia

organized a regional seminar on the Internationahi@al Court for the Asia Pacific states

and has offered support and assistance to staths negion. The EU continued its significant

activities promoting support for the Court. Manyhert activities by other supporting states
and regional intergovernmental organizations hakern place. The organization hopes that in
the next year, the Assembly will be able to eshbiin effective reporting mechanism so that
the Assembly is informed of the full extent of timeportant activities undertaken by states
parties and regional intergovernmental organizatimnuniversalize international justice and

strengthen national justice systems.

(ii) national or regional strategies or plans di@tto promote ratification and/or full
implementation;

(i) technical and other assistance needs andelgliprogrammes;

(iv) planned events and activities;

(v) examples of implementing legislation for thenRo Statute;

(vi) bilateral cooperation agreements between therCand States Parties;

(vii) solutions to constitutional issues arisingrfr ratification;

(viii) national contact points for matters relateedpromotion of ratification and full
implementation.
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V. Cooperation
At its fifth session, the Assembly requested “therdau to address the issue of cooperation
and to report to the Assembly of States Partieisabext regular sessiod.in 2007, the
Bureau established a New York Working Group andagu¢ Working Group on the issue.
Amnesty International welcomes the commitment a WWorking Groups which met on
numerous occasions during the year to consideroadbrange of cooperation issues. The
Working Groups’ report that has been adopted byBilmead and submitted to the Assembly
is a welcome detailed analysis of the cooperatieeds of the Court and measures states
should take to ensure that those needs are metegiynimternational urges the Assembly to
adopt the Working Groups’ report.

The Assembly should take steps to ensure that the recommendations contained in
its report are implemented. The Working Group’s report contains 66 recommeimaahatiof
steps that should be taken by the Court and spatdges. The impact of the report on the
work of the Court will depend on the extent thaates parties and the Court seek to
implement them. It is, therefore, important tha tkesembly develops effective mechanisms
to monitor the implementation of the report andnpote action. Amnesty International
recommends that:

» The Assembly request the Court to report to itt@tseventh session on the measures
that it has taken to implement recommendationgasdito it in the report.

» The Assembly encourages all states to use tharexigporting mechanism established
in the Plan of Action for the universality and fuiplementation of the Rome Statute to
report on their national status of ratification anmgplementation of the Rome Statute
and the APIC and their efforts to assist otherestan these issues.

* The appointment of a focal point as the follow-upamanism, pending a review of the
report in two to three years does not appear tosufficient to ensure the full
implementation of the detailed report. Instead, theganization supports the
recommendation by the Coalition for the InternatiorCriminal Court that the
Assembly establish a Working Group that will meetach session of the Assembly
(starting with the sixth session) and an approgiiatersessional mechanism to develop
concrete steps that the Assembly should take torenbat recommendations contained
in the report are being implemented. The mandasucifi mechanisms should focus on
implementation, rather than reviewing the recommagéinds, which as the report
recommends could be reviewed in two or three y8drese mechanisms would also be
best placed to identify and respond to seriousimsts of non-cooperation, when they
occur.

"ICC-ASP/5/Res.3, Strengthening the Internatiomahi®al Court and the Assembly of
States Parties, para, 36.
8 Adopted by the Bureau on 3 October 2007.
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V. 2008 Budget
Improvements in the budget process. Following an initial exchange of views by the
Assembly at its fifth session, Amnesty Internatidioiowed closely this year discussions to
further develop the Court's budget document and bhelget process. In May, the
organization issued a pap@ternational Criminal Court: Recommendations faveloping
an effective budget procésshich was submitted to the Court, the Committedadget and
Finance and the Bureau's Working Group on the Budgmting out the views of our
organization which has followed all budget processiethe Court. The Committee reported
that during its eighth session, it had reached eagemt with the Court on a number of
improvements that would be made to the budget deouri Amnesty International
welcomed many of these improvements and the eféditise Court to incorporate them to the
Proposed Programme Budget for 2008. While majorrowvgaments have been made, the
organization agrees with the Committee that furfragress could still be made in setting
performance indicators, so that the achievementhefCourt can be fully examined each
year. Amnesty International welcomes recommendationthe report of the Committee’s
ninth meetings for strengthening performance irndisain future years.

The Proposed Programme Budget for 2008. Amnesty International is an active
member of the Coalition for the International Cmidli Court’s Budget and Finance Team. In
advance of the ninth meeting of the Committee oddati and Finance, the Team examined
the Proposed Programme Budget for 2008 and issuadhents to the Court, the Committee
(in advance of its ninth session) and states drtiémnesty International has reviewed the
report of the Committee on its ninth session whigamines and makes recommendations on
the Proposed Programme Budget. The organizatiocoweds almost all aspects of the report,
in particular, it notes the important attentionudsed on the challenges facing the Court in
recruitment and hopes the Committee and statesepantill work with the Court, as a
priority, to address the issue.

Amnesty International welcomes the recommendatignthe Committee to approve
increased investment in: victims’ protection angmurt which is one of the most important
and challenging tasks of the Court; the Trust Hamnd/ictims following the establishment of
its Secretariat in 2007; and outreach.

° Al Index: IOR 40/008/2007, available at:
http://web.amnesty.org/library/index/engior40008200

19 See:Report of the Committee on Budget and Financénemwbrk if its eighth
session, para. 26.

* Comments on the Proposed Programme Budget for @00@ International Criminal Court
August, 2007, available at:
http://www.iccnow.org/documents/CICC_Submission@tssionof CBF_eng.pdf
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Amnesty International has only one concern regardhe Committee’s report. The
report contains a recommendation that additiorsdueces for legal aid for both defence and
victims’ representatidii and one P-4 Counsel in the Office of Public Colfarethe Defence
should not be approved on the basis of a signifioader-spend anticipated in the Division of
Victims and Counsel in 2007. The Committee statédekre should be sufficient resources in
the existing budget level for the Court to meestheequirements for 2008.” The Court has
subsequently clarified two issues that we encoustgies parties to take into account when
they consider this recommendation:

« The additional resources arise from amendmentisetdeal aid system, which had
been considered and approved by the Committes aighth session.

* The current under-spending in legal aid for 200igioates from the delay in the
commencement of the first trial. If, as expectds: tase commences shortly, the
Court anticipates that all resources would be reqguplus the additional request.
There is, therefore, no flexibility within the Dsion to absorb the significant
additional costs anticipated in the budget document

Taking into account this additional information amatognizing the importance of ensuring
fair trials and fulfiling the victims mandate sewut in the Rome Statute, Amnesty
International urges the Assembly to review thisoremendation and approve the additional
resources requested for the Division by the Court.

VI. Translations and interpretation
Amnesty International is concerned that both theefsbly and the Court are failing to fully
implement provisions in the Rome Statute and thiefkaf Procedure and Evidence (Rules)
governing their working languages.

Numerous meetings during the Assembly continue to be conducted only in English
without interpretation. In recent years, Amnesty International has raissttern that many
meetings during the Assembly are being conductdy imnEnglish, without interpretation
into its other working languages (Arabic, ChineBeench, Spanish and Russidhps a
result, delegations that are unable to work in Bhghave been unable to engage fully in
discussions, particularly in informal meetings, whignportant decisions are discussed.
Despite continued calls for the Assembly to takKeative measures to address this problem,

2 The Court has clarified that additional legal eéduest relates to both defence and victims
representation (not just victims representatiopragted in the English version of the proposed latdg
document).

13 Article 112 (10) of the Rome Statute states: “Offecial and working languages of the
Assembly shall be those of the General Assembth@tJnited Nations.”
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Amnesty International notes that little improveméiaid been made at its last session. The
organization calls upon the Assembly to take immiedsteps to ensure that this problem is
addressed for the sixth and future sessions to lgomiph the Rome Statute and ensure

participation by all states parties in the decigsiwaking process.

The Court is not trandating key documentsinto the official languages of the Court
and many documents into both working languages of the Court. Amnesty International has
two basic concerns about the failure of the Cauttdanslate important documents. First, the
organization is seriously concerned that none efniost important decisions of the Pre-Trial
and Appeals Chambers appear to have been transtdated\rabic, Chinese, Spanish and
Russian (four official languages of the Court),glesa clear statutory requirement to do so.
Article 51 (1) expressly requires the Court to eaghat important documents are translated
into these four languages and requires the Presiden establish clear criteria for
determining which documents will be translated ithese four languages. That provision
states:

The official languages of the Court shall be Aral@binese, English, French,
Russian and Spanish. The judgements of the Casutell as other decisions
resolving fundamental issues before the Court,| dbl published in the
official languages. The Presidency shall, in adance with the criteria
established by the Rules of Procedure and Evidede&rmine which
decisions may be considered as resolving fundainestees for the purposes
of that paragraph.

Rule 40 (Publication of decisions in official larages of the Court), which
implements Article 50 (1), expressly states whigtisionsmustbe translated and which
shouldbe translated into the official languagésNone of the important decisions appear to
have been translated into any of these four offieiaguages and posted onto the Court’s
website.

1. For the purposes of article 50, paragraphel falowing decisions shall be
considered as resolving fundamental issues:

(a) All decisions of the Appeals Division;

(b) All decisions of the Court on its jurisdictian on the admissibility of a
case pursuant to articles 17, 18, 19 and 20;

(c) All decisions of a Trial Chamber on guilt onocence, sentencing and
reparations to victims pursuant to articles 74ai8 76;

(d) All decisions of a Pre-Trial Chamber pursuanatticle 57, paragraph

3 (d).

2. Decisions on confirmation of charges under lerd, paragraph 7, and on
offences against the administration of justice wraatcle 70, paragraph 3, shall
be published in all the official languages of theu@ when the Presidency
determines that they resolve fundamental issues.”
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Although it is to be welcomed that the website Ibagun to include some information
in Arabic about the Court, there are only a smailinher of Arabic translations and no
translations into other three official languageat thre not working languages in the section of
the website concerning situations. If the Presigidmas established such criteria, it has not
published them on either the section of the websttecerning the Presidency or in the
Official Journal®®

A second concern is that many of the documerisimg to the situations and cases
before the Court, including applications by part@sd Court decisions are not being
translated into English and French, the two offitéamguages of the Court which are also
designated as working languages of the Cut.review of the documents on the “situations
and cases” section of the Court's website demaestrahat a significant number of
documents are only available in English or Fremci both.

Rule 42 (Translation and interpretation servicespressly directs the Court to
comply with these statutory translation obligationsThe Court shall arrange for the
translation and interpretation services necessaryensure the implementation of its
obligations under the Statute and the Rules.”

Amnesty International is concerned that these adamissare not only inconsistent
with the provisions of the Rome Statute and Rubes,that they could also raise fair trial
concerns, limit the ability of victims to be infoet about proceedings and obstruct the public
understanding of the Court and thereby undermisesftectiveness or even its perceived
legitimacy.

In particular, Amnesty International is concertlealt the shortfall in translations may
originate from a deliberate decision of the Couwt to request the necessary resources for
translations. For example, in the Proposed Buftge2008, the workload indicators for the
Court Interpretation and Translation Section setstwat the anticipated workload in 2008 for
translations into French is 5,500,000 words. Howethe indicators set out that, even if the
Court receives all the resources it has requettted]l still have an estimated shortfall of
2,050,000 words (approximately 37% of French tratimhs). No indication is given on the
impact of the shortfall in French translations e work of the Court.

!> Two Regulations, Regulation 39 (Language requirés)eand Regulation 40 (Language
services of the Registry) of the Regulations of@oairt deal with translation requirements but tbey
not implement Article 50 (1).

18 Article 50(2) of the Rome Statute states: “The kiry languages of the Court shall be

English and French. The Rules of Procedure anddiei shall determine the cases in which other
official languages may be used as working languages
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Amnesty International believes that there needsetan urgent review of the Court’s
current translation policy and an explanation ofyvell working documents are not being
translated into both working languages. The orgditia calls on the Assembly to review this
issue at its sixth session and to call on the Clouprepare a detailed budgetary proposal for
the Assembly’s consideration to ensure that afisi@ions required by the Rome Statute and
Rules can be completed promptly in 2008 and fuyesss.

VII. Crime of aggression
During the process of drafting the Rome Statuterettwas substantial debate on whether to
include the crime of aggression as a crime undejuhisdiction of the Court, a crime which
Robert Jackson, the Chief Prosecutor of the Intemmal Military Tribunal at Nuremberg
described as “the greatest menace of our tinlé§elegations at Rome were unable to reach
agreement on the definition of the crime or a pdoce under which the Court would exercise
jurisdiction of the crime. A compromise was agréedst the crime of aggression in article 5
of the Rome Statute, subject to the following psan:

“The Court shall exercise jurisdiction over themei of aggression once a provision is
adopted in accordance with articles 121 and 12®idgfthe crime and setting out the
conditions under which the Court shall exercisesgiction with respect to this crime.
Such a provision shall be consistent with the @h\rovisions of the Charter of the
United Nations.”

Article 5, therefore, contemplates that statesigmnvill seek in good faith to agree on a
definition of this crime under international lawdatie conditions under which the Court shall
exercise jurisdiction with respect to this crime.

Following the Rome Conference, work to reach agesd on the definition and
procedure has continued during the Preparatory Gssion, the Assembly and intersessional
meetings of the Special Working Group on the Crahé&ggression at Princeton University.
The Special Working Group has stated its intentmoonclude its work 12 months prior to
the Review ConferencE the earliest point that a definition could be addpto be
incorporated into the Rome Statute.

During the Rome Conference, Amnesty Internati@aahpaigned for the adoption of
effective definitions of genocide, crimes againsinanity and war crimes, since these crimes

" Second Day, Wednesday, 11/21/1945, Part 04, al @fithe Major War Criminals before
the International Military Tribunal. Volume II. Peeedings: 11/14/1945-11/30/1945. [Official text in
the English language.] Nuremberg: IMT, 1947. pp192
http://www.law.umkc.edu/faculty/projects/ftrialsimmberg/Jackson.html

18 Report of the Special Working Group on the Crirhidggression, ICC-ASP/5/35.
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amount to the most serious violations of internalohuman rights law and international
humanitarian law. The organization did not takgoaition on the definition of the crime of
aggression because its mandate - to campaign foy @erson to enjoy all of the human
rights (civil and political and economic, socialdacultural rights) enshrined in the Universal
Declaration of Human Rights and other internatiohaiman rights standartls does not
extend to the lawfulness of the use of force.

Amnesty International has, however, consisterdken the position that efforts to
develop a definition of the crime and conditionsdemn which the Court will exercise
jurisdiction over the crime must fully respect timegrity of the Rome Statute and the
independence of the Court.

Any definition and procedure must not scale back on the important achievementsin
the Rome Statute. Ensuring the integrity of the Rome Statute mustaienthe number one
priority for states parties. The political procedsdetermining whether to add this crime
should focus on tailoring the definition and thegadure to the established system set out in
the Rome Statute. The process should not allowtHerreopening of other aspects of the
Rome Statute for revision. In particular:

« The same procedures for referring crimes to the Court should be available for the
crime of aggression. Article 13 of the Rome Statute was drafted to emghat the
jurisdiction of the Court could be triggered in anmber of ways, including providing
for the Prosecutor to aqiroprio motu Article 13 was one of the key successes of the
Rome Statute which guarantees to independenceedfdhirt. Substantial safeguards
and procedures have been incorporated into the F&atate to ensure that the Court
operates justly, fairly and effectively without kisof politically motivated
prosecutions. There is no reason why this estaalislystem should not be applied to
all crimes under the jurisdiction of the Court.

e The provisions governing the right to a fair trial must be applied to the crime of
aggression. Articles 55, 66 and 67 of the Rome Statute enduaé the Court shall
fully respect the rights of the accused in investtigg and prosecuting crimes. These
must be applied equally to the crime of aggresshmmy definition and procedure
adopted must be fully consistent with these rights.

* The principles of criminal responsibility and defences applicable to this crime must
be consistent with international law. The principles of criminal responsibility in the
Rome Statute and defences are generally consigignother international lai’

19 Statute of Amnesty International (availabletstp://web.amnesty.org/pages/aboutai-statute-
eng, para. 1.
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The United Nations Security Council or other bodies must not be allowed to
infringe the independence and impartiality of the Court. Defining the procedure by which
the Court exercises jurisdiction over the crimeaggression, in the context of the existing
role for the Security Council set out in the Unitldtions Charter remains a significant
challenge for the Special Working Group. Amnesttetinational believes that procedures
established must guarantee the independence aradtiafipy of judicial work of the Court
from the political work of the Security Council.deed, this was a key principle applied in
drafting the Rome Statute which must not be comfgedin this process. In particular:

» The Security Council or other body must not pre-empt the judicial determinations

of the Court on any aspect of the crime. Article 66 of the Rome Statute provides
that the Court must fully respect the presumptiéninmocence of any person
charged with crimes under the Rome Statute. Issetial that any process to allow
the Court to exercise jurisdiction over the crinfeaggression does not undermine
this fundamental fair trial principle by allowingappropriate determinations by the
United Nations Security Council, the United Natiof@eneral Assembly, the
International Court of Justice or any other bodynuattters that must be established
by the Court.

e The Security Council must not be given any additional powers to preclude the
Court from acting. The drafters of the Rome Statute insisted thath wite
exception of Article 16, which allows the Secur@puncil to defer cases for 12
months pursuant to Chapter VII of the United Nagi@harter, the Court must be
independent of the Security Council’s interfereimcdeciding which cases it would
investigate and prosecute. This article was intdridebe used only in exceptional
cases and only as a temporary meaSufieis a general principle of law, both at the
national and international level, that the indemsmo# of the judiciary be fully
respected? It is, therefore, essential for the future indegemce of the Court that

% In some respects, such as the weak standard efisupesponsibility in comparison with
the standard of command responsibility in Artic8 the inclusion of duress in Article 31 (1) (d)aas
defence instead of a factor to be taken into adcoumitigation of punishment and the defence of
superior orders to war crimes in Article 33 arecalhtrary to other, stricter rules of conventiooal
customary international law or would undermine ¢ffectiveness of international justice. Amnesty
International is not calling for a review of thgs®visions in the Review Conference, but is urgimag
the Court be given adequate time to address theges in its jurisprudence (see Review Conference
section below).

2L See:Amnesty Internationalnternational Criminal Court: The unlawful attemipy the
Security Council to give US citizens permanent imifgufrom international justicéAl Index: IOR
40/006/2003), 45-49,
1 May 2003.
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no further powers should be granted to the Sec@uayncil in relation to any crime
under the jurisdiction of the Court.

The issue must not overshadow other important work to be undertaken by the
Assembly and the Review Conference. With so much political attention being focussediosn
crime of aggression, it is vital that the issuesdnet dominate the work of the Assembly and
the Review Conference to the extent that it undeesiior interferes with other important
tasks that the Assembly and the Review Conferentieneed to work on to ensure the
continuing success of the Court.

VIIl.  Preparations for the Review Conference
At its fifth session, the Assembly requested theeBu to:

to start preparation of the Review Conference,artipular on the issues
of the rules of procedure applicable to the Revi{@anference and on
practical and organizational issues, especiallyregards dates and
venue of the Review Conference, and to report ® nlext regular
session of the Assembly of States Parties on tlusstof such
preparation$®

The Bureau therefore established a Working GroupherReview Conference. During
2007, the Working Group held a number of meetingd @anformal consultations,
including with the focal point of the Assembly ftire issue of the Review Conference
to discuss these issues. The Bureau has submittegaat prepared by the Working
Group to the Assembly, which contains two sets @fommendationg® First, it
recommended that the decision on the dates, daraind venue of the Review
Conference be taken at the sixth session of therAbl/. Second, it recommended that
the Review Conference be held in the first semeast@010 with a duration of between
five and ten days. The Bureau has also submittedDiraft Rules of Procedure for
Review Conference.

Amnesty International urges states parties to ntsa@sions on all these issues
during the sixth session of the Assembly.

Venue of the Review Conference. As a general rule Amnesty International does not
take position on the venue of inter-governmentghoizations meetings based on the level of

2 United Nations Basic Principles on the Independesfcthe Judiciary; Universal
Declaration of Human Rights, Art. 10; Internatio@avenant on Civil and Political Rights, Art. 14.(1

%3 Resolution ICC-ASP/5/Res.para. 47.

4 Report on the Bureau on the Review Conference; AS@/6/17.
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human rights violations in the country concerneddowever, since the Court is an

independent and impatrtial body, it would not beisalie to hold the Review Conference in a
state where the Prosecutor is conducting an irgagbin or prosecution or in a state which
has made an Article 12 (3) declaration. In addjtibrmight be useful for the Assembly to

take into account other desirable factors when roeténg the venue of the Review

Conference, including, whether the state of theppsed location has:

* Ratified APIC without any prohibited reservation declaration amounting to a
prohibited reservation;

« Enacted legislation implementing both complemetytaaind cooperation obligations
under the Rome Statute;

* Not established any amnesty for crimes within tleer€s jurisdiction;

e Cooperated fully with the arrest and surrender Ibfparsons subject to an arrest
warrant;

* Cooperated fully with other requests for assistdncthe Court;

* Not entered into an illegal impunity agreement amtcavention to article 98 of the
Rome Statute;

* Fully paid its assessed contributions to the Court.

The agenda of the Review Conference. Article 123 (1) of the Rome Statute provides:

Seven years after the entry into force of thisubéathe Secretary-General of
the United Nations shall convene a Review Confarettc consider any
amendments to this Statute. Such review may in¢lodeis not limited to,
the list of crimes contained in article 5. The Goehce shall be open to those
participating in the Assembly of States Parties @amthe same conditions.

There are four items which the Review Conferencatnconsider or which it has
been recommended to consider. First, transitiontitld 124 expressly requires that "[t]he
provisions of this article shall be reviewed at Review Conference convened in accordance
with article 123, paragraph 1." Second, the Reuviamference will have before it proposals
concerning the crime of aggression, including igdirdtion and the circumstances under
which the Court will exercise its jurisdiction ovéris crime, and a report on the subject
prepared pursuant to paragraph 7 of Resolution Eh@fFinal Act of the United Nations
Diplomatic Conference of Plenipotentiaries on tls¢aBlishment of an International Criminal
Court (Final Act). Third and fourth, ResolutioroEthe Final Act recommends that a Review
Conference "consider the crimes of terrorism andydirimes with a view to arriving at an
acceptable definition and their inclusion in th& of crimes within the jurisdiction of the
Court".

In addition, since it will be a Review Conferencge,will present an excellent

opportunity for states parties to conduct a braadew of the work of the Court since the
entry into force of the Rome Statute on 1 July 200at review should also examine the
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extent to which states parties and states that imaeke declarations pursuant to Article 12 (3)
recognizing the Court’s jurisdiction have implerezhtheir complementarity and cooperation
obligations under the Rome Statute and APIC.

States may also use the opportunity to considetheneother aspects of the Rome
Statute might warrant amendment at a future ReGewference. In that review, proponents
of amendments would need to bear in mind that aments require super-majorities for
adoption and entry into force. Amnesty Internatlobalieves that the current political
environment would suggest that proponents of clmimg¢he Rome Statute should agree to
push for adoption of amendments at the first Revi€anference only if there is
overwhelming support for them. Instead of seekingjom changes at the first Review
Conference, states parties should use the opptyrtiania comprehensive review as a way to
initiate discussion to lay the groundwork for sugsfal action at a future review conference or
Assembly session. Absent a significant change freati circumstances, it would appear that
the only amendments that might be adopted at tise Review Conference, other than the
four items mentioned above, would be amendments ithalved only minor, technical
corrections where there was a consensus that thee wecessary and would not risk
unravelling the compromise reached at Rome.

The appropriate scope of the Review Conference. The Court will still be in its
infancy when the Review Conference is conveneditD21t will have been fully operational
for only a few years and, under the current prosecistrategy, it is likely that it will have
completed only a few trials and possibly appeatssT it will have had only a limited amount
of time in its jurisprudence and practice to adslrt® numerous areas of ambiguity in the
Rome Statute regarding definitions of crimes anférmfes against the administration of
justice, principles of criminal responsibility adéfences, the application of the principle of
complementarity, relationships between organs @ @ourt and the scope of state
cooperation obligations. The Court should be gisecthance to address these issues before
any attempt is made to address any problems by cemt.

The Rome Statute is not perfect. It represents l@atie and not always happy
compromise, balancing many unrelated articles angigons. Although it may well have
been almost the best that could have been achi@vethe circumstances, Amnesty
International made clear on the eve of the adopifaine Rome Statute that it was dismayed
by many important provisions. Indeed, it contintedelieve that many of the articles could
be significantly improved. However, the organizatiecognized from the moment the Rome
Statute was adopted that any attempt to make nohjnges at the early stages of the new
permanent court’s existence in one area could ileatkdiately to calls for changes in other
areas that are completely unconnected, but whiehiratheir current form as part of the
general political bargain reached at Rome. For td@don, when the Court was under intense
attack by one state, Amnesty International joireslihternational consensus shared by other
members of civil society and the Like-Minded Coigsgrthat it was essential to protect the
integrity of the Rome Statute. Although the thréatthe Court's existence has receded

Amnesty International October 2007 Al Index: IOR 40/015/2007



18 International Criminal Court: Concerns at the sixth session of the Assembly of States
Parties

somewhat, it has not yet gone away. The state whashcampaigned against the Court can
participate as an observer at the Review Conferandeif it decides to participate, it might
well press for amendments in return for endingc@mpaign and agreeing to cooperate with
the Court. For these reasons, Amnesty Internatiooainues to believe that until the Court is
firmly on its feet and the campaign against it haen decisively been defeated that it would
be very risky to seek substantive changes other tha four envisaged under the Rome
Statute or the Final Act mentioned above.

IX. Trust Fund for Victims

As the report of the Board of Directors shows, i8loDecember 2006, the Trust Fund for
Victims (Trust Fund) has already received €2,458 irOvoluntary contributions. This is an

important start to the Trust Fund. It is hoped thi& amount will increase significantly in the

next years as, following the appointment of thedtxiwe Director in 2007, the Secretariat of
the Trust Fund is now functioning and a fundraisstigitegy is being developed to promote
voluntary contributions from all possible sourctégese being "[g]lovernments, international
organizations, individuals, corporations and otmities. %

At a time when the Court is starting its first casel conducting investigations into
four situations where there are a large numbengatiims, it is essential to ensure that the
greatest numbers of possible voluntary contribgtiare deposited in the Trust Fund in its
first years. Indeed, Amnesty International remirgdates that the UN Security Council
expressly encouraged states to contribute to tlustTFund in its resolution referring the
situation of Darfur to the Couft.

Amnesty International, therefore, urges all goveznta to make voluntary
contributions to the Trust Fund before or during #ixth session of the Assembly and for
their governments to commit to making regular vdim contributions. The organization also
recommends that the Assembly reiterates its caljdoernments, international organizations,
individuals, corporations and other entities to emakluntary contributions to the Trust Fund.

X. Declarations to the Rome Statute
Amnesty International is seriously concerned tlwamhes declarations made upon ratification
by some states amount to disguised reservationisoddh Article 120 of the Rome Statute
provides that no reservations may be made to th&utSt unilateral declarations which
specify or clarify the meaning of certain provisaare not expressjyrohibited. In its report:
International Criminal Court: Declarations amoungjrio prohibited reservations to the Rome
Statuté’ the organization examines declarations made bgssgrties to date and concludes

% Resolution ICC-ASP/1/Res.6, Establishment of aiffar the benefit of victims of crimes
within the jurisdiction of the Court, and of therfdies of such victims," paragraph 2.

% preamble, UN Security Council Resolution 1593 §00
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that a number of them amount to reservations, duety unilateral declarations made by
Australia, Colombia, France, Malta, United Kingdamd Uruguay. The legal analysis sets
out in detail the organization’s concern and calis all states parties not to make any
declaration that may amount to a reservation. [Eantlore, Amnesty International calls on the
Court not to take into account such declarations.

Amnesty International urges the Assembly to exarniineissue and to call on states
which made such declarations promptly to withdrent.

27 Al Index: IOR 40/32/2005, November 2005, (alsoilade in French), available at:
http://web.amnesty.org/library/index/engior40032200
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Annex 1:
Summary of Amnesty International’s recommendationgo the International Criminal
Court to develop an effective strategy for positiveomplementarity.

The following is a summary of Amnesty Internatiosalecommendations to the Court on
developing an effective strategy to ensure compheany:

Measures that the Court should take in relation to situations being investigated by
the Court. In the course of conducting its own investigatiand cases, the Court should seek
to take effective measures to promote nationaige$b deal with all the crimes that the Court
does not have the resources to prosecute. Eachiaitwill be unique and separate strategies
will need to de developed, ensuring that they cgmpth international law and the letter and
the spirit of the Rome Statute. In situations whigs@ national authorities are unwilling to
conduct national prosecutions, the Court will néecconsider ways in which it generates
support for justice over impunity. In instances wheational courts are unable to prosecute
cases, the Court will need to consider how it camtribute to removing obstacles to justice
and empowering the national justice system. THevahg activities should be considered:

» The Court should ensure that it acts as a modgu#dy fair and effective justice, which
will inspire national authorities to develop tha&wn national impunity strategies.
Amnesty International notes that the Court’'s sgats some situations where it has
failed to investigate and prosecute crimes comuhitte all sides to a conflict has not
only lead to criticisms of its own impatrtiality, bis also undermining the belief and
support of affected communities that impartialigesis concept that can be achieved.

* The Court should investigate and prosecute a rafigaispects, not just high level
suspects charged with superior responsibility. 8gussing on superiors, the Court is
unable to effectively highlight the need for lowanking persons - who in most cases
directly perpetrated the horrific crimes - to beumht to justice. A broader prosecution
strategy could press or shame national authortbefulfil their responsibilities by
investigating and prosecuting all other cases bdtwe national legal system.

* The Court should increase its efforts to call fawlreform to ensure that the states
define genocide, crimes against humanity and wamex in accordance with
international law, as well as defences and priesipf criminal responsibility. This
aspect of implementation of Rome Statute presentsr@ormous opportunity for
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worldwide national law reform to correct weak legi®n, which has contributed to
impunity for countless crimes around the world.

e The Court should call on states to remove obstatdesational justice, including
amnesties, statutes of limitations and immunitigsich should never be applied to
crimes under international law. To date, it has tadien any such measures in the
existing situations.

» The Court should support rebuilding of nationatipes systems where they need repair
and investment.

» The Court should argue against proposals for alteses to justice which are designed
to ensure impunity for the crimes.

Measures that the Court should take to promote complementarity in states parties.
Beyond the situations under investigation by theur§othe Court should endeavour to
establish a much broader global anti-impunity can@ntarity strategy aimed at highlighting
impunity, where it exists, and actively working lwvitates parties to investigate and prosecute
the crimes before national courts. The Court rexeia significant amount of information
about crimes committed around the world. Whendenees information of crimes which fall
within its jurisdiction, the Court should forwardich information to states parties and ask
them to report on measures that they are takirigviestigate and prosecute the crimes. The
Court should report to the Assembly annually onhsefforts and the Assembly could
promote national action by state parties and femtto report on their national efforts to
address impunity.
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